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Re : 1378 

Dear Chaixman McGarry: 

Republican Senatorial Committee ("NRSC") to your letter dated 
June 2 7 ,  1997, and the attached Factual and Legal Analysis 
("Analysis"). 
time until today, August 26, 1997, in which to respond. 

This letter responds on behalf of the National 

The Commission granted the NRSC an extension of 

I. mmwcTIoBI 

This matter arises from a complaint filed on behalf 
of Senator Max Baucus and the Friends of Max Baucus ' 9 6 '  ("the 
Baucus complaint"). The Baucus complaint alleged that the 
NRSC made disbursements for radio and television 
advertisements in coordination with then Montana Lieutenant 
Governor Dennis Rehberg's campaign for the U.S. Senate seat 
held by Senator Max Baucus. As a result of these 
disbursements, the Baucus complaint alleged, the NRSC exceeded 
the limit on coordinated expenditures imposed by 2 U . S . C .  
I 4 4 l a ( d ) .  The Baucus complaint also alleged that the NRSC 
impermissibly used non-federal funds to finance the sadio and 
television advertisements at issue. In addition, the Baucus 
complaint alleged that the W C  failed to report the 
disbursements as coordinated expenditures. 

1996. This response included a factual account of each of the 
advertisements at issue, an account that was confirmed through 
supporting affidavits of Rehberg's campaign manager as well as 
t h e  media buyer who placed the NRSC advertisements. 

The NRSC responded to this complaint on July 10, 
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On June 17, 1997, the Commission found "reason to 
believe" that the NRSC advertisements violated provisions of 
the Federal Election Campaign Act of 1971, as amended ("the 
Act"), specifically 2 U.S.C. § §  434(b), 441a(f), and 441b. 
This finding was based, in part, on a Factual and Legal 
Analysis which found, among other things, that "the NRSC's 
response leaves a number of questions unanswered." Analysis 
at 2 2 .  

Kith KhiS response, the NKSC today provides 
additional factual information and legal argument that should 
put to rest the questions that the Analysis deemed 
"unanswered." While this information and argument is entirely 
consistent with the information provided by the NKSC in its 
initial response to the Baucus complaint, it is here provided 
at a level of detail that the pace of events during the June 
and July 1996 campaign season simply did not permit. 
this additional factual information, we respectfully submit 
that the Commission should find no probable cause and close 
this file. 

Based on 

XI. T x E  R m 5 E R G  s 
Before addressing the NRSC advertisements, it is 

necessary to dispose of a lingering factual issue: the 
allegation that the NRSC financed a Rehberg radio 
advertisement that was sometimes broadcast during the primary 
campaign with the disclaimer, "Paid for by the National 
Republican Senatorial Cornittee.' &g Analysis at 7 (quoting 
the text of the ad). 

Notwithstanding the disclaimer, the NRSC simply did 
not pay for this advertisement. NRSC Response at 5 .  Nor did 
the NRSC authorize the use of its name in connection with this 
advertisement, as is demonstrated by the attached Affidavit of 
Fred Davis, (I 8 (attached as Exhibit A). Rather, the NRSC 
adhered to its long-standing policy of not becoming involved 
in contested Republican primaries. Id. 

As the NKSC has explained, and as the attached 
Supplemental Affidavit of Mike Pieper, 41 3 ("Pieper Supp. 
Aff.") (attached as Exhibit B) demonstrates, the Rehberg 
Committee prepared and pa.id for this advertisement entirely on 
its QWR initiative with no cooperation, coordination, 
consultation, OF other contacts of any kind with the NRSC. 
The company that produced t h e  advertisement prepared t w o  
versicns - -  one with the Rahberg Committee's disclaimer and 
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one with the NRSCas disclaimer. Id. at 5 - 5 ;  see also Davis 
Aff. a 141 5 and 7 .  As discussed bzow, some radio stations 
incorrectly used the version of the advertisement with the 
N E E ' S  disclaimer. NRSC Response at 6 .  Immediately after 
becoming aware of the fact that some stations were 
broadcasting a version of the advertisement with the wRSCts 
disclaimer, the R e W r g  Committee campaign manager immediately 
acted to notify the stations thnt these versions should be 
taken off the air. Pieper Supp. Aff., 4 .  

in what the Analysis describes as a "detailed denial," 
Analysis at 23. the Analysis states that "questions remain, 
particularly with regard to how the production company was 
sufficiently informed to prepare two versions of the 
advertisement." Ad. at 24 .  The Analysis also raises a 
question about the identity of the company that produced the 
advertisement. u. at 23. 

Davis, the Rehkrg Committee advertisements, including the 
advertisement at issue, were produced by a production company 
named Strategic Perception, Inc. Davis Aff., 1 6 .  This 
company i s  located in Hollywood, California and routinely 
produces political advertisements for candidates across the 
United States. Id., 11 1-2. Fxed Davis vas the employee of 
Strategic Perception responsible for the production of the 
Rehberg advertisements. u., qf 1-2. 

Although the NRSC submitted much of this information 

As set forth in the attached affidavit of Fred 

As Mr. Davis attests, the preparation of duplicate 
advertisements that differ only in the disclaimer attached at 
the end is a common practice in the political advertising 
industry. fi., 9 7. Producers produce the disclaimer with 
almost the same care and attention that they produce the main 
text of the advertisements. Id., 1 3 .  They carefully control 
the voice. tone, and pace of z e  disclaimer to insure that it 
is (I) intelligible; and (2) consistent with the production of 
the main text of the advertisement. u. 

In Mr. Davis's experience, it is common for the 
committee paying for an advertisement to change with little or 
no notice. d., 9 4 .  If the committee paying for an 
advertisement changes suddenly and an alternative disclaimer 
has not already been produced, the advertisement must be 
delayed until a new disclaimer can be produced. u. Also, 
producing disclaimers separately is more expensive than 
producing them tcqetrher at the same time that the text of the 
advertisement is px-duced. u., f 4 .  AS a veteran of 
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political advertising, Mr. Davis knew that if Mr. Rehberg won 
the Republican primary, as was widely anticipated, any change 
in the financing of the advertisement would likely be from the 
Rehberg Committee to the NRSC. u., 5 and 7. As Mr. Davis 
attests, he therefore produced two versions of the disclaimer 
at the same time that he produced the main text of the 
advertisement. a., f 7. He did so without any direction, 
input, or other  communication with, to, or from the NRSC. u., q 8.2' 

Ir, sum, the NRSC did not pay for the Rehberg 
campaign's radio advertisements. The sole suggestion to the 
contrary - _  the fact that one of the advertisements bare an 
MRSC disclaimer - -  w a s  the result of radio stations mistakenly 
broadcasting the wrong version of the advertisement. 

1x1.  TXE MSC'S MVERTXS m coQRDmm 
=E?mx- 

Assuming that the Act's limitations on coordinated 
expenditures are constitutional, which the NXSC disputes,r' 
the Analysis concludes Chat whether political party 
expenditures are limited by 2 U.S.C. 5 44l(a) (d) "involves a 
two-pronged test." Analysis at 20. One prong of this test is 
whether the language of the advertisements renders them 
bexpenditures* subjest to limitation under FECA; the other 

- 1 /  The M S C  notes that the disclaimer would be incorrect if 
the NRSC had, in fact, paid for the advertisements. This is 
just further evidence that the NRSC had nothing to do with the 
di sc 1 a ime r . 
2.J The Supreme Court's recent decision, Colorado R e n u b l a  
Fe@eral Camnaisn Committee v .  m, __ U.S. __ , 116 S.Ct. 
2309, 2321 (19961, remanded the case to the Tenth Circuit to 
determine whether the A c t ' s  limits on coordinated party 
expenditures is constitutional. Although the plurality of 
Yustices were unwilling to reach this question, four Justices 
were willing to reach this question and hold the limitations 
unconstitutional. 116 S.Ct. at 2323 (Kennedy, J., concurring 
in the judgment and dissenting in part); 116 S.Cr. at 2330 
(Thomas, 3 . .  concurring in the judgment and dissenting in 
part). The NfzSC hereby challenges the constitutionality of 
the Act's limitations or. coordinated party expenditures and 
reserves the right to reassert this challenge in subsequent 
proceedings. 
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prong is whether the advertisements were coordinated. A s  the 
Analysis observes, "[ijf the answer to either question is 
'no,' a prong is missing and the expenditures made for the 
communication would not be limited by Section 44la(d) . I @  

Analysis at 21. That is, so long as a communication is not an 
*expenditure," the MaSC may pay for it even if it is 
coordinated with a candidate. Conversely, so long as a 
communication is not coordinated with a candidate, the NRSC 
may pay for  it even if it is an "expenditure.@ 

The NRSC advertisements at issue here do not satisfy 
either prong of this test. 

A. The NRSC Advartiseaexata Do N o t  Contain ?m 
%lectieneering Me~sage,~ Xuch Leas Rxpress 

The first, and threshold, question is whether the 

AdVOC8q. 

disbursements rise to the level of "expenditures" that may be 
limited under the Act. As the Analysis rightly observes, 
unless the communications are *expenditures,'@ they may not be 
limited by 2 U.S.C. 5 441a(d). 

"expendituret1 under ? U.S.C. 5 441a(d) if it contains an 
nelectioneering message"; that is, a communication that is 
intended either to diminish or garner support for a clearly 
identified candidate. Analysis at 24. The NRSC strongly 
disputes this assertion. There is simply no basis for this 
assertion in the Art, judicial opinions interpreting the Act, 
or the Commission's own precedent. 

political party "expenditures in connection with the general 
election campaign of candidates for Federal office." 
(Emphasis added.) Thus, Section 441(a) (d) adopts the same "in 
connection with" formulation of the definition of expenditures 
adopted in Section 441b. Time and again, courts have held 
that Section 441b limitations on political committee 
"expenditures" can survive constitutional scrutiny only  if the 
phrase "in connection with" limits "expenditures" to 
disbursements financing communications that expressly advocate 
the election or defeat of a clearly identified candidate. 

238, 249  11936). To constitute express advocacy, the 
expenditures m i s t  -use language such as 'vote for,' 'elect,' 
'support,' etc.' m., 3. at 249. Courts have repeatedly 

The Analysis asserts that a communication is an 

The pertinent statute, 2 U.S .C .  § 441a(d), limits 

u. v. M a s s a c h u s e t . ,  479 U.S. 
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rejected attempts to impose broader limitations on 
expenditures as "totally meritless." v. Central Lonq 
Island Tax Reform Immediatelv Committee, 616 F.2d 45, 53 (2d 
Cir. 1980) (en banc); see also v. Christian Action 
Network. Inc., 110 F.3d 1049, 1052 (4th Cir. 1997). Indeed, 
no judicial opinion that has adopted any broader definition of 
"expenditure" by a committee has ever survived appeal. See 

s. Colorado Reuublican Federal Camoaicrn Committee, 59 D.3d 
1015 (10th Cir. 1995), vacated by, 116 S.Ct. 2309 (1996). The 
Analysis offers no reason - -  let alone a constitutionally 
cognizable one - -  for defining the term "expenditure" as used 
in Section 441a(d) any differently than the term is defined in 
Section 441b. 

The Analysis' heavy reliance on the Tenth Circuit's 
opinion, v.  Colorado Reoublican Federal Camwaian 
committee, 59 F.3d 1015 (10th Cir. 1995), as authority for a 
broader definition of "electioneering messageta is egregiously 
misplaced. The Supreme Court of the United States expressly 
vacated the Tenth Circuit's judgment in 
Federal CamDaian Committee v. E, __ U.S. -, 116 S.Ct. 
2309, 2321 (1996). It is black letter law that a Supreme 
Court "decision vacating the judgment of the Court of Appeals 
deprives that court's opinion of precedential effect." 
O'Connor v. Donaldson, 422 U . S .  563, 578 n.2 (1975); see also, 
e.s., Countv of Los Anseles v. Davis, 440 U.S. 625, 634 n.6 
(1979); Fleet AerosDace Corn. v. Holderman, 848 F.2d 720, 723. 
n.1 (6th Cir. 1938). While "[a] decision may be reversed on 
other grounds, . . . a decision that has been vacated has no 
precedential authoritv whatsoever." Durninq v. Citibank. u, 950 F.2d 1419, 1424 (9th Cir. 1991) (emphasis added). 
The Commission simply cannot proceed in good faith by relying 
on the Tenth Circuit's vacated decision. 

Mor can a broader definition of electioneering be 
justified by Commission precedent. To the contrary, that 
precedent requires that an "electioneering message" contain 
express words of adsocacy. In Advisory Opinion 1984-15, for 
example, both proposed advertisements concluded with express 
words of advocacy - -  "Act today to preserve tomorrow. Vote 
Republican" and "Vote Republican." Advisory Opinion 1934-15, 
1 Fed. Election Camp. Fin. Guide (CCH), 7 5766, at 11,067-3. 
Similarly, some of the advertisements discussed in Advisory 
Opinion 1985-14 included the admonition, "Vote Democratic." 
Advisory Opinion 1985-14, 1 Fed. Election Camp. Fin. Guide 
(CCH), 5819, 11,182. At any rate, Advisory Opinion 1985-14 
held that the proposed advertisements were not subject to the 
limitations of Section 441a. a. at 11,186. The opinion 
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contains no finding that the advertisements at issue satisfied 
the "electioneering message" test. 

For several reasons, the communications at issue 
here were not expenditures under either the express advocacy 
test required by Supreme Court precedent or the 
unconstitutional "electioneering message" test that the 
Analysis adopts. The advertisements plainly cannot satisfy 
the express advccacy standard. They did not urge viewers to 
"vote against," "defeat," or "oppose" Baucus. Similarly, they 
did not urge voters to "vote for," "elect," or "support" 
Rehberg. There are simply no words urging viewers to take any 
action with respect to any election whatsoever. 

"electioneering message." Unlike the proposed advertisements 
discussed in Advisory Opinions 1984-15 and 1985-14, none of 
the advertisements urged viewers to "Vote Republican" or, for  
that matter, to vote for or against anyone else. The 
advertisements contaiiisd no reference at all to any of Baucus' 
potential challengers and did not refer in any way to the 
general election - -  then some five to six months away. 

The Analysis concedes that at least part of the 

In addition, the advertisements did not contain an 

advertisements "look like issue advocacy." Id. at 25. In 
fact, the advertisements were exactly what they "look like" - -  
legislative advocacy. They accurately described Baucus' 
positions on several specific legislative issues that were 
then before the Senate, criticized Baucus' positions on those 
issues, and urged voters to call Baucus and urge him to change 
his position.l/ The Analysis does not dispute that the 
advertisements accurately stated Baucus' position on the 
legislative issues in question. Analysis at 24. The Analysis 
likewise does not dispute the NRSC's "evidence that the timing 
of the advertisements coincided with Senate floor debates in 
April and May, 1996, on those issues." Id. The Analysis 
concedes that the advertisements "ended with calls for action 
involving particular iesislative issues,#' a., not electoral 
issues. Although the Analysis does not dispute the NRSC's 

- The NRSC's initial response contained detailed 
information including the text of the advertisements; the 
timing of the advertisements in relation to the Senate 
calendar; the accuracy of the advertisements; and the 
financing of the advertisements. Because we understand that 
the Analysis does not dispute this evidence, we will not 
repeat it here, although it is incorporated by reference. 
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evidence that its legislative advocacy advertisements 
concerned specific legislative issues actually pending or soon 
to be pending before the Senate, the Analysis also fails to 
recognize its significance. The fact that each advertisement 
discussed bona fide issues currently before or soon to be 
before the U.S. Senate placed the advertisements even more 
squarely within the core First Amendment activity that 
Section 441a cannot limit. 

The primary basis for the Analysis' conclusion thnt 
the advertisements were 'gexpenditures'a subject to the limits 
of Section 441a(d), is that the advertisements: 

"were critical of [Baucus] as an incumbent U.S. 
Senator; they cited his office, referred to him 
as 'liberal Max Baucus;' and included negative 
statements about events which occurred during 
his tenure such as salary and tax increases." 
Analysis at 24. 

Such characteristics, however, cannot convert an 
otherwise clear piece of legislative advocacy into an 
expenditure subject to the Act. Most imDortantlv, political 
speech, including legislative advocacy is "core speech" 
protected by the First Amendment. The United States Supreme 
Court has been unwavering in its requirement that any 
definition of expenditures be clear, precise, and limited lest 
it deter the exercise of unregulated speech. As several 
courts have made clear, the oft-rejected "electioneering 
message" test fails this standard. Massachusetts Citizens fox 
Life, Inc., 479 U.S. at 249. It is exactly because the First 
Amendment requires clear, bright lines that the elastic 
"electioneering message" test repeatedly fails. 

Second, the characteristics of the advertisements 
cited in the Analysis are each necessary components of 
effective legislative advocacy. A viewer waul-d have little 
reason to call Max Baucus unless the advertisements "cited his 
office.* A viewer would also have little basis on which to 
predict Baucus' vote on upcoming issues unless the 
advertisements identified his ideology and cited Baucus' 
Wsition on previous, similar issues. And casting such things 
as Baucus' votes on salary and tax increases in a critical 
light is an important means of persuading viewers that these 
are issues that the viewers should care enough about to write 
down a phone number and call their Senator. 
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The only other basis of the Analysis' conclusion 
that the NRSC advertisements were loelectioneeringll appears to 
be an erroneous "controversial advertising campaign report" 
that was prepared and placed in a public file by one of the 
television stations that broadcast one of the advertisements. 
This report, however, was not prepared by the NRSC or its 
media buyer. Supplemental Affidavit of Dwight Sterling, 1 3 
(ItSterling Supp. Aff . I 1 )  (attached as Exhibit C) Rather, the 
report was prepared by the President and General Manager of 
KRTV with no guidance or direction from the NRSC or its media 
buyer. Id. Upon learning of the General Manager's error, the 
NRSC's mzia buyer alerted the Manager to his possible 
mistake. Id. The Manager acknowledged his mistake by 
cancellingxis previous report and preparing a revised report 
that accurately described the purpose of the advertisement - -  
"The passage of the G.O.P. Balanced Budget Proposal. Asks 
viewers to call Senator Baucus and support the measure." Id. 
The Manager's erroneous report is absolutely no indicationof 
the NRSC's intent or purpose in preparing, producing, and 
broadcasting the advertisement. 

In sum, the NRSC's advertisements cannot be deemed 
Itelectioneering, much less "express advocacy. I) The 
advertisements therefore do not satisfy the "expenditure" 
prong of the Commission's two-pronged test, 

B. The NRSC Advertieemente Were Hot Coordinated with 
the Rehbaxg Conmuittee. 

The second question is whether the PdRSC 
advertisements were made in coordination with the  Rehberg 
Committee. 

The Commission's regulations nowhere define 
"coozdination." The Analysis purpor t s  to find a definition 
for coordination within 11 C.F.R. 109.l(b) ( 4 1 .  That 
regulation, however, concerns the level of cooperat ion, prior 
consent, or consultation that is sufficient to place an 
expenditure outside the scope o f  an "independent expenditure." 
11 C.F.R. lOs.l(b) (41, which was promulgated under the 
authority of 2 U.S.C. s" 431(17), does define the level of 
coordination required to render an expenditure subject to the 
liinits of 2 U.S.C. 9 441a. 11 C.F.R. 109.1 does not even use 
the words "coordinated" o x  '9coordination. 'I Nor is there any 
reason to suppose that the Level of cooperation, consent, or 
consultation that is sufficient to render an expenditure "not- 
independent'# will be sufficient to render it "coordinated. '' 
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The Commission may not simply graft a regulation promulgated 
in the independent expenditure context into an enforcement 
proceeding involving allegedly coordinated expenditures. 

relevant to determining whether an expenditure is subject to 
the limitations of 2 U.S.C. 5 441a, the NRSC's legislative 
advocacy advertisements do not meet the standard of 
"coordination'* required by that regulation. Under 11 C.F.R. 
109.l(b), an expenditure is "made with the cooperation or with 
the prior consent of, OK in consultation with, or at the 
request or suggestion of, a candidate or any agent or 
authorized committee of the candidate" where there is 
"arrangement, coordination, or direction by the candidate or 
his or her agent prior to the publication, distribution, 
display, or broadcast of the communication." 11 C.F.R. 
109.l(b) (4). An expenditure may be presumed to be coordinated 
when it is a1[b3ased on information about the candidate's 
plans, projects, or needs provided to the expending person by 
the candidate, or by the candidate's agents with a view toward 
having an expenditure made," 13 C.F.R. 109.1(b) (4) (i) (A), or 
made by or through an officer ox  agent of the candidate's 
committee, 11 C.F.R. 109.l(b) ( 4 )  (il (B). 

Even assuming arsuendo that If C.F.R. 109.1(b) is 

Here, there is no evidence of coordination. To the 
contrary, the NRSC's initial response emphatically denied any 
such coordination. NRSC Response at 5 and 6 .  Further, the 
Rehberg Committee's Campaign Manager unequivocally stated in a 
sworn affidavit that "the NRSC's legislative advocacy 
advertisements were not coordinated with the Rehberg campaign 
nor were the Rehberg advertisements coordinated with the NRSC 
in any way." Affidavit of Mike Pieper, 41 3 .  Although the 
Analysis acknowledges that both the NRSC and the Rehberg 
Committee denied coordinating the NRSC advertisements, the 
Analysis complains of the NRSC's use of the word 

~ See NRSC Response at 6 (the NRSC advertisements '!were not 
executed in consultation with the Rehberg Committee"). 
According to the Analysis, "the word 'execution' can . , . be 
read as limiting the denial only to aspects of the production 
and possibly the content of the advertisements, leaving room 
for consultation on the need for such advertisements." 
Analysis at 22. The NRSC did not intend the word lqexecutionll 
to have such a strained, limited meaning. Lest there be any 
confusion, however, Mr. Pieper's supplemental affidavit makes 
clear that there was no consultation between the Rehberg 
Committee and the NRSC on the "need" for the legislative 
advocacy advertisements. Pieper Supp. Aff. I 1 5. u. The 
sole communication between the NRSC and the Rehberg Committee 
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concerning the advertisements of which we are aware came after 
the advertisements were broadcast when the Rehberg Committee 
sought copies of the advertisements and supporting 
documentation so that it could respond to press inquiries 
about the accuracy of the advertisements. a. 

The Analysis' finding of "evidentiary support for a 
preliminary finding of coordination" appears to be based on 
nothing more than evidence that (1) Mr. Rehberg travelled to 
Washington to meet "with NRSC officials prior to, or 
simultaneously with, the broadcasts of the NRSC's Baucus 
advertisements" and (2) "the [NRSC'sl silence on the nature 
and content of" these visits. Analysis at 23. This 
"evidence" cannot support a preliminary finding of 
coordination. 

The existence of a mere llopportunity" to exchange 
information cannot be sufficient to give rise to a presumption 
of coordination. Even assuming that 11 C.F.R. lO9.l(b) 
applies (which the NRSC disputes), for a presumption of 
coordination to arise under that regulation there must be 
evidence that the advertisements were I1 [blased on information 
about t h e  candidate's plans, projects, or needs provided to 
the expending person by the candidate, or by the candidate's 
agents with a view toward having an expenditure made." 11 
C.F.R. 109.1(b) ( 4 )  (i) (A). Thus, the regulation requires not 
just the opwortunity for the exchanse of information, but an 
-. actual exchanue o f  information. &anstool v. E, No. 92-0284 
(WBB) at 10 n.5 (D.D.C. Apr. 4, 1995) (memorandum granting 
summary judgment). In this case, there is no evidence that 
any such information actually was exchanged. 

Courts in similar contexts also have required more 
than the mere opportunity for rocoordination.lr Indeed, courts 
have required more that the mere exchange of information to 
prove coordination to further an unlawful objective. Rather, 
courts typically require "'a conscious commitment to a common 
scheme designed to achieve an unlawful objective.'" Monsanto - Co. v. Swray-Rite Serv. Corw., 465 U.S. 752, 764 
(1984) (auotins Edward J. Sweenev & Sons, Inc. v. Texaco. Inc,, 
637 F.2d 105, 111 (3d Cir. 1980)). In light of these 
decisions and the Supreme Court's decision in Colorado 
Rewublican, a presumption of coordination based on nothing 
other than the mere opportunity for the exchange of 
information would be unconstitutional. Accordingly, the NRSC 
disputes t h e  validity of 11 C.F.R. lQ9.l(b) (4) (i) (A), even if 
(contrary to fact) the Analysis had applied it properly. 
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Further, the Analysis' interpretation would produce 
an unreasonable presumption of coordination in the case of 
virtually any legislative advocacy disbursement by a national 
political committee. Every Democratic and Republican Member 
of Congress - -  including Senator Baucus - -  is a member of his 
or her party's Senatorial or Congressional Campaign Committee. 
Every Democratic or Republican Member of Congress meets - -  
often frequently - -  with other members of his or her 
Senatorial or Congressional Campaign Committee. Such meetings 
are, however, nothing more than "general descriptions of party 
practice" and Itdo not refer to the advertising campaign at 
issue here or to its preparation." 116 S.Ct. at 2315 (Breyer, 
J.). Just as that Supreme Court recently rejected "general 
descriptions of party practice" as a basis for imposing a 
general presumption of coordination, the mere fact of a 
meeting between a candidate and his party's Senatorial or 
Congressional Campaign Committee cannot be a sufficient basis 
for a preliminary finding of coordination. 

Further, the Analysis' interpretation is not 
supported by Commission precedent. Advisory Opinion 1984-35 
did not involve mere "meetings" or "opportunities. I' Instead, 
it involved a multi-candidate committee that concededly 
(lcooperated, consulted, and communicated, with the candidates 
and their committees on camDaiqn stratew and needs with 
respect to the 1984 primary elections and [the multi-candidate 
political committee' SI in-kind contributions. I' Advisory 
Opinion 1964-30, 1 Fed. Election Camp. Fin. Guide (CCH), 
5775, at 11,592. The in-kind contributions included the 

"donation of time of [the committee's] staff" and "the 
provision of political consulting services by a third party.I! 
- Id. In this case, there is no evidence that the NRSC 
%!cooperated, consulted, and communicated, with the candidate 
[or his committee] on campaign strategy and needs." Nor is 
there any evidence that the NRSC contributed staff to the 
candidate's committee or contributed political consulting 
services by a third party. 

Nor can the NRSC's "silence on the nature and 
content o f  Mr. Rehberg's contacts with the NRSC," Analysis at 
23, give rise to a presumption of coordination. First of all, 
the statement is not accurate. Far from being "silent" on the 
issue, the NRSC stated, for example, that "The Rehberg 
Committee had no prior knowledge of, and w[asl not asked to 
consent to, the NRSC's own legislative advocacy program." 
NRSC Response at 5.  Moreover, the Analysis' 
mischaracterization of the NRSC's response would be at most 
relevant to the question whether a presumption of coordination 
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has been rebutted once that wresumDtion has arisen. It cannot 
be relevant to the question whether the presumption should 
arise in the first place. Otherwise, the presumption of 
coordination would arise from nothing other than the fact that 
candidates - -  including virtually every incumbent Member of 
Congress - -  meet with other members or staff of their 
Senatorial or Congressional Campaign Committees. Such an 
automatic presumption would be invalid under Colorado 
Republican - -  "An agency's simply calling an independent 
expenditure a 'coordinated expenditure' cannot (for 
constitutional purposes) make it one." 116 S.Ct. at 2319 
(Breyer, J.); see also 116 S.Ct. at 2321 (Kennedy, J. 
concurring in the judgment and dissenting in part).i/ 

IV e CONCLUSION 

Because the advertisements in question do not 
satisfy either prong of the Analysis' two-pronged test, they 
were not 'lcoordinated expenditurese' and did not place the NRSC 
in violation of 2 U.S.C. § 44la(d). Similarly, the NRSC did 
not violate 2 U.S.C. § 4 3 4 ( b )  by failing to report the 
disbursements as "coordinated expenditures." Further, the 
NRSC did not violate 2 U.S.C. § 441b by paying for its 
legislative advocacy advertisements, in part, with non-federal 
funds . 

For the foregoing reasons, the NRSC respectfully 
requests that the Commission find no probable cause to believe 

I There is also no evidence whatsoever that the NRSC's 
legislative advocacy advertisements were made by or through an 
officer or agent of the Rehberg campaign. Indeed, the 
Analysis does not make any attempt to justify its preliminary 
finding of coordination based on the criteria set forth in 11 
C.F.R. 109.l(b) ( 4 )  (i) (B). 
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that the NRSC violated any provision of the Federal Election 
Campaign Act, and close the file in this matter. 

please contact Bobby R. Burchfield at (202) 662-5350. 
If you have any questions about this response, 

Sincerely, 

uLJxL--- 
Bobby R. Burchfield 
Michael A. Dawson 

Craig M. Engle 
NRSC General Counsel 

Of Counsel 
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Prea D m I a ,  firot baing duly worn, depemefi and 

say3 : 

1. I am Pred Dawie. I am 

Perrctmptfon, Inc., 8~ I l o l l p ~ ~ d .  California campany that 

pzoducrs radio and talevieLon advertimmmntrr for pol i t ioal  

cazicli&ites aorotw the Unmfted States. 

involved i n  the Q X Q ~ U C ~ S ~ ~  of hundreds of goliltieal 

advex-tisemento for radio and eelev%taian. Wnleea othemiee 

epecified, I have personal hawledge of the mattere sat fgsmcth 

in this affidavit. 

1 pereonally have been 

a .  ~m a political advestioement gboductioa 

towny, Strategic Peraeption rcmtfnely prachacee not just the 

main text of a political adverkisement but also the s i b s c l a b w r  

that aslvertiaernenta az-e required, am a matter ~f federal law, 

eo carry. 

3. me diaolrrhe~ is produced with almoat tha! Binme 

degree of Dare and a t t a t i n n  with which t h m  m d n  text of the 

edvertieement ia producad. The grcaducctian eopany typioally 

produces the dieclaimz w i t h  oaaeful attention to the voiceI 
tme,  atylr. and pace of the pereon speaking the e l i f W L a i m m t .  

The produution of the dlrchimez is impoxtatat to ensure thaf 

the wordla of the dieclaimer are intilligible. In addition, 

. . - .. . .. _. . . 
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the production sf the rfiLmcPaimer i s  importat tb enRuzB t h a t  

the tone ana mtwe of  the dteclafrner doee teot detlraac from 

the w i n  text of the a&rertfeement.  he praducfiaa of the 

aioclaimar i e  particularly impartant bacause It is the lawit 

componant WE the advertisement tha+ the l%etensz: hears. A 

g o d  adv~rtlseraent can be, ruined by a poorly produced 

disclaimer. 
4.  It: has been my experience tbae; the dhclaPrntsr 

w i l l  somfimee change in the fourme of a campaign. W h e n  I 

first loapran pxoducing goliticarl . a d v e r t i ~ e ~ w ~ ~ t ~  I would often 

produec only m e  dimclaimer. I discovered that this praafice 

was undeafrable. Pf the corrmrittae paying for the 

advertieemcnt changed over the course of the campaign, it: WWY 

neceeeary to produce anotht  dieclaimer. Thie was lea5 

efficient anB mrc comely chat producing the dieclsimer at che 

same time that the main text of the acf.Pertisemnt waa 

produced. 

delayecl wMbe I prot3ucad a new disclaimer, Alao, the 

advertieament weuld hew to be delayed ae a new tape with the 

new dieclaimax wpa &l.iwsrsB to radio an& television etaciana 

In tBe targeted media merkete. 

Somstimers tha rdvertieamnt wauld have t o  We 

5. To avoid e h e e  heff~cienci05, expensee, and 

defaye. I soon learned to prepare far t h e  goenibllity QC a 

change in the financing of an advsseisemsnt hy preparing mare 

than an& dieclaSmsr. Basad an rhe nature of the race 

(Senatorial or Ccngressional9, 1 now prepare t w o  diaclaimere 

. . -. . .. . - __ . - . . . .  . . . . . . .. . .. 
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for  sacfa advertleament -- one with the canilldate cmm%.tteeBm 

Biglalaher and one with the ap~z.cr29rislte Sanseorfal or 

Congre~aelonerl Cornmittlee dierclaimex. In oths~ wort%, I now 

make double disclaimered weraione of evexy arivsrtioemcnt I 

produce for every campaign. 

6 .  During the 1996 election cycle my campany, 

atrategic Perception, Inc.. wae retained by the Rehbarg 

Conmrittao to produce a number of television and radio 

advertisamants. I warn &he employee primarily rseponalble 9or 

produalng thrue adverthmenta. 

7 .  rn ia my etandard practice, r produced t w o  

versions of  the advertiaementa -- one w i t h  a R e h b e r g  CommlttePn 

disc laher  and one w i t h  u National Rcpubliaan LSex&atoa%cLI 

Committeer disclaimer. I chose to do this to avoid 
Inefficienciee and delay i f  the financing af khe 

advertisement6 changed. Baeed on my experisnee in many 

senatorial races, I knew that if Cla8 financing of the 

advcrtisarnenL changed, the chancee were that the NRSC would be 

I , 
I 

I 

the new financing committee. I 
1 
I 

8 .  I (418 not prepare the NRSC disclaimer at the 

direction or suggest$on of the NRBC. 
NHSC that T. wpe preparing a vereiwn af tha bhbarg Committee 

E3gr did I inform the 

adverti&AJmaRt w i t h  the NRBC dieclaimer. I did not otherwise 
Codault, coordirate, 01 act in concert w i k h  the NRgC during 

. . . . . . .- . . . . - . . . , ... , . . 
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The &OW ia erne and correct to the beet of my 

knowledge, information and belief. 
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Mike Pieper, firet being duly aworn. depose% and 

says; 

1. My name i a  Mike Pieper. During the 19136 

election cycle, X WBB the Campaign Manager far MQntananB for 

Rebberg ("the Rehberg Committee") . Unleae otherwiee 

Epncified, 1 have personal knowledge of the facts eec torch 

below. 

2 .  During the primaxy, the Rehberg Committee. 

retained Strategic Perception, Inc. to produce radio 

advertisement& further introducing Dennie R e h b e r g  to Montana 

votere and beginning to draw contraeta between R @ h b e r g  a d  his 

l i k e l y  Democratic opponent, Max Baucua. Fred Davis at. 

Stratagif.? Perception, Inc .  had principal responsibility for 

preparing the radio advsrtieemente. The text  of that 

adVRYta5t31~mt ie attached as Exhibit A to this affidavit. 

3 .  The ra@hberg Committee made the decisiof, to 

retain Strategic Perception, inc. and produce the radit 

advrrtieement enfarsly on irs own initiative. without aily 

prompting, guidance, direction, discussion, o r  any contact 

wiaatmmver with the National Republican Senatorial Commit tee  

(''the NAsc") - There were emply AO contact5 of any kina 

between t h e  Rehberg campaign and the NRSC regarding ~roductian 
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betwean the Rehberg campaign and the NW3C regarding production 
,, ,,.. 

. . . .  or any other eapect of rhs Rehberg comi$.t&*:a ~, , , , ,  ,. ~~~vi=~$-tiesrneat, .. .,,, / I  . , . . ,  

. , . . . ,  , , . . . . . .  1 . 1 1  

. .. 4 .  understand that mame ra&&ataka@na , , , , , . , .  .. in . . . .  

Montana broadcast Ea varralon of a Rehberg Committee radio 

advertieement thee bote a msC dieclaimer inBteed af a Rehberg 

Committee disclaimer. They dia  BO mietakenly. ~ h c  gre- 

primary Relaberg advertisement in queatkm w a s  in fact paid fer 

entirely by the Rehborg ComLttee.  

t h i e  or any 06hQr of Our pro-primary radio, advertising. 

w e  discovered the error, 1 took imedicate actione to correct 

it. X n  parKiCu.bt. I directed our media buyer to contact the 

radio stations and tell them that they were broodcaerting the 

wrong verslon of the advertisement. 

The tW%C d i d  not: pay for 

Once 

5 .  The first time I oaw the PJRSC advocacy advar- 

tiaemenrs wae when they were broadcaet over the public 

aiwavele. 

its legislative advocacy advertieements prior to their 

broadcast. Accordingly, the  NRBC'B advereisemante were mat 

made with my cooperation. X did not cormamt t b  the 

advsrtieements - -  indeed, I would nat kav@ cenraented to theoe 

adV8l thx~@nt~4 .  N o s  did I canault with the! ~ S C  on the 

preparation o f  the adv@rtl.ssmente. Fxther, there was 

abeolutelyr aa conmltatlhn bcntween me OF, to my kmowledgc, any 

memhr of the Rehberg Committee and. the m c  regarding any 
neea far such adwerfleemente, I made ne requeato or 

f had no contact whateoever with the NRSC ragarding 
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P. R-745 Job-152 
p:432e 

. . . . . _ _ C . . .  ... n . .  .. . . . . ' .  

.. 3 - 
uuggeationg t~ the NRSC with rerpecr to the Pegislativs 

advocacy advertieements prior to the i r  broadcast. Mtcr the 

advsrtiBernente were broadcast, I rsquspeted only that the NR6C 

send me copieo QZ the advertiaernents 

up for the advez%ieement.&s 80 thar l could re8iPOndl ta prees 

inquiries about the accuracy of the advereisemente. 

the documentary back- 

The above is true and correct to the beat of my 

knowledge, infomattan and belief. 

s i s e d  and aworn to before me 
thie k " '  day of Auguat, 1999 

. <.. .. < 
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AF?FXDAVIT OF DWJBET STERL- 

Dwight Sterling, first being duly sworn, deposes and 

says : 

1. My name is Dwight Sterling. I am President of 

Multi Media Services Corporation, which is a creative 

consulting and media buying firm that has served many 

political committees across the country, including the 

National Republican Senatorial Committee ("the NRSC") . Unless 

otherwise specified, I have personal knowledge of the facts 

set forth in this affidavit. 

2 .  During the 1996 election cycle, I was retained 

by the NRSC to provide creative consulting and media buying 

services to the NRSC. These included media buying for the 

NRSC's legislative advocacy advertisements in Montana. 

3 .  One of the television stations with whi.ch I 

placed the NRSC's legislative advocacy advertisements was KRTv 

in Great Falls, Montana. As I later learned, KRW prepared a 

"controversial advertising campaign report" regarding one of 

these advertisements. This report was not submitted by me or 

the NRSC to KRTV. 

KRTV staff. 

President and General Manager of KRTV, William L. Preston. 

Rather, the report was prepared entirely by 

In fact, I believe the report was prepared by the 
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XRTV prepared the report with absolutely no guidance or 

direction from me or, to my knowledge, anyone kom the MRSC.  

4 .  The original report described the 

advertisements as "television ads for: The defeat of Senator 

Max Baucus on his re-election campaign for 1996.11 (.A copy of 

the original report is attached as Exhibit A to this 

Affidavit.) As soon as I became aware that the station 

manager had incorrectly c?escribed the purpose of the 

advertisement, I contacted him and called his attention to the 

report. Mr. Preston acknowledged that the report was 

erroneous by cancelling the report and replacing it- with a 

revised report. Fax cover sheet from Bill Preston to 

Dwight Sterling, May 24 ,  1996 (attached as Exhibit B). This 

revised report accurately described the purpose of the 

advertisement: "The passage of the G.O.P. Balanced Budget 

Proposal. Asks viewers to call Senator Baucus and support the 

measure." (Attached as Exhibit C.) 

The above is true and corsect to the best of my 

knowledge, information and belief. 


